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OPEN SOURCE LAW: AN  INTRODUCTION (Excerpt) 
Open source works great for software development, why not also for 

development of laws?  In open source software development, a self-organizing 
group of volunteer programmers develops an application cooperatively.  This 
may include defining an application program interface through which 
independent programmers can extend the functionality of the core application 
by developing plug-in modules.  The resulting application and plug-ins are 
typically distributed for free, or for a nominal fee.  As the user base grows, 
more developers are attracted and extend the functionality of the program 
further.  Although the developers receive little or no fees for their 
programming services, a large and growing user base creates demand for the 
developers’ expert services such as, for example, training, consulting, or simply 
using the software for various purposes.  Thus, developers are incentivized to 
create useful software for free distribution. 

A similar model might be used to build a database or “evolutionary 
canon” of laws for voluntary adoption by individuals.  A set of individuals that 
adopts the same law is defined as a community; no law is considered applicable 
to a person until voluntarily adopted by her.  In this way, dispersed 
communities of voluntaryists can form around alternative sets of laws 
published in the evolutionary canon, without any need for formal agreements 
or other pre-existing relationships between members of the community.   

Creating law around which communities subsequently form might be 
referred to as a “law first” model, as opposed to a traditional “community first” 
model in which the communities first form and the law develops afterwards.  
While the “law first” and “community first” models can happily coexist, the 
“law first” model enjoys the advantage that laws cannot be imposed by an elite 
group of law makers.  By definition, in a law first, open source model, a person 
may adopt any law that is publicly expressed and not inconsistent with the core 
ethical principles of voluntarism, and no law that is not personally and 
voluntarily adopted by the person to whom it is applied is considered valid.  
An elite can find no advantage in the law first model except what is achievable 
by non-coercive, honest persuasion. 
Disputes between persons belonging to the same community are handled by 
the law of the community.  Disputes between persons from different 
communities are handled by choosing or defining the applicable law according 
to a predefined “conflict of law” rule.  The conflict of law rule may be 
universally applicable to all communities, or particular to two or more specific 
communities.  

Conflict of law rules are an essential and potentially complex feature of 
voluntary law, deserving of more detailed treatment than can be provided in 
this brief introductory essay.  A system of economically sophisticated voluntary 
laws, logically connected by conflict of law rules, may support development of 
complex and economically powerful, interlinked communities of voluntaryists. 

In the law-first model, common-law notions of judge-made law do not 
exist.  Judge-made law is nothing other than law imposed without consent, and 
is therefore invalid.  That said, legal reasoning used to reach a decision based 
on a particular set of facts may be considered a persuasive but not controlling 
factor in subsequent decisions, depending on the reputation of the decision 
maker.  Likewise, published amendments to the law are not effective for, or 
against, any person who has not specifically and personally adopted the 
amended law.  These qualities suggest that voluntary law is likely to be 
considerably more stable than statist law, because each amendment splits the 
community.  Voluntary law will not be adopted by large numbers of people 
until it is sufficiently mature to have developed claims, remedies and defenses 
at a level of specificity that a large number of users are comfortable with.   

If stateless society is ever to triumph over the state, it will be via the 
development of superior economic power by distributed communities with 
sophisticated trading relationships and stable alternative legal systems, coupled 
with the inevitable decline of social institutions based on the coercive power of 
social elites.  The evolutionary canon of voluntary law has the potential to 
negate social divisions, by accommodating a wide variety of non-sociopathic 
moral preferences, instead of imposing one moral preference on everyone.  The 
resulting social unity minimizes waste and social disruption caused by political 
battles over the right to impose one moral preference on others, not to mention 
squabbling over plunder.   

Meanwhile, a market-driven level of specificity and sophistication of 
voluntary law should facilitate complex transactions between diverse 
communities, enabling high degrees of labor specialization.  Coupled with 
disruptive new technologies, networks of voluntary law societies operating 
under economically efficient principles for allocation of scarce resources should 
develop superior technologies capable of being secured against violent 
expropriation by states and their antiquated wealth-destroying institutions.  
Thus, individuals will be attracted to voluntary law societies to enjoy access to 
a quality of life, services, and technologies as these things become of 
increasingly poorer quality for the subjects of state.  Once a certain tipping 
point is reached, the momentum towards statelessness may become 
unstoppable. 

To the skeptics of liberty, such visions are merely impractical dreams of 
a far distant or unachievable world.  Voluntary law development may therefore 
seem to be merely an academic exercise, albeit one hopefully directed to a 
practical and socially beneficial goal.  Whatever the outcome of this exercise, it 
is nonetheless worthy of our energies; it is an experiment directed towards 
demonstrating the venerable truths that the pen is mightier than the sword, and 
just words can change the world. 

 
(Full essay published at www.jakespake.blogspot.com) 


